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CONCERNING 


Ship-money, 


MY LORDS, 


ag Hc|KnTiGcrtns, Citizens, and 
WJ Burgeſſes , of the Commons 
WA Houſe, have intruſted mee with 
FI 2 meſſage to your Lordſhips, 
ofa generall and very high con- 
cernment , ſo generall, that the whole body of 
the Kingdome ,,both Peeres and people , are in- 
tereſted in it, of ſo high a conſequence , as 
thar there is nothing that can concerne us 
nearer. 

Its one ofthe Grerndia Regni , ſo great , as it 
I ſhall not need to preſent it to your Lordſhips 
in a multiplying Glaſſe, it will appeare too big 
in its one dimenſions, ey» OT 
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2. Its not that Ship-money hath beene levied 
upon us , bur its that right whereby Shipmo- 
ney is claymed, which if it betrue , is ſuch as 
that it makes the payment of Shipmoney the 
gift and carneſt penny of all we have. 

Its not that our perſons have beene impriſo- 
ned for payment of Ship-money, bur that our 
perſons and ( as it 1s conceived ) our lives. too, 
are upon the ſame grounds of Law,delivered up 
to bare willand pleaſure. 

Its that our birth-right, our Anceſtral-right, 
our,condition of continuing Free-ſ{ubjects , is 
loſt, that of late there hath beene. an endeavour 
tro reduceus to the ſtate.of villainage , nay to a 
lower. L440 2 2 2s OP 

Its true,the Lord might, taxe his villaine De 
haute & de baſſe, might take all his tands and 
goods, the-villaine had no property againſt 
the Lord, the villaine he could not 1/e que w0- 
Izit , hee had no Liberty of. perſon , the: Lord 
might impriſon himat his pleaſure , but thevil- 
laines life was lis owne , and not his Lords, the 
Law ſecured him that, But my Lords, as the 
Law ſtands now declared , its difputable , whe- 
ther it doth ſo much for us. | | 

My Lords, the ſubje& ofthis Meſlageis, to 
preſent the ſence of the Commons to your 
Lordſhips ; That the Lawes ofthe Realme in- 
ſtitured at firſt, and freely aſſented unto, and 
choſen by their Anceſtors for the preſervation 
of themiclves ang us their deſcendants , in our 


perſons - 
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Perſons, lives and eſtates, have becne of late in- 
truſted unto ſuch hands, as have endeavoured to 
force upon them a contrary end to that, for 
which they were ordained, from defenſive to 
turn them to offenſive,and inſtead of proteCting 
us, to make the Laives the in{trument of taking 
from us all wee have ; Thoſe carriages. which 
have produced this ſence of the Commons,I am 
commanded at this preſent to. declare to your 
Lordſhips. 

They are certaine extrajudiciall opinions de- 
livered by the Judges at ſeverall times., the one 
in November 1635. The other a yeare aiter in 
February 1636. 

The Ship-writs that have iſſued to all the 
Counties of Ezeland , for theſe many yeares laſt 
paſt withour intermiſſion : The principall thing 
in theſe {writs which I am to preſent to your 
Lordſhips, is not the charge and burthen which 
hath beene thereby imp»ſed upon the ſubjects, 
though that be great , but the declarations in. 
them of the Law, and of the right whereby this. 
burthen may be impoſed. 

The laſt is, that Judgement in Maſter 77amp- 
dens caſe in the Exchequerupon theſe Shipywrits. 

My Lords,the rwo laſt;thar 1s,the Shipwrit, 
and the Judgement , becauſe they are very long, 
Iam onely to open them without reading , and 
to deliver them to your Lordſhips ; the other 
two I am to read them, and then to deliver them 
to your Lordſhips, 


A: 3 Ship-mone/ 


We 


_  Ship-Money, 


' The fir ft opinion in November 1635. was read 
as followeth, 


| Fane of opinion, rh» as where the benefit 
A doth more particularly redoung to the good. 
of the Purts or maritime partsas in caſe of Pi- 
racle or depredations upo'!1the Seas , there the. 
charge hath ;beere , and may be lawfully impo- 
ſed upon them accorJirg to preſidents of for- 
mer times, fo ;vherc the 200d and fafery of the 
Kingdome in general! is concerned, and the- 
whole Kingdome in danger , (of which bis Ma- 
jeſtie is the onely Judge ): there the charge of 
the defence ought to be borne by all the Realme 
in generall :this I hoid agreeable both to Law 
and reaſon. | 
My Lords, theſe opinions were delivered by 
the Judges ſeverally 2nd apart , they were pro- 
cured by the ſolicitations of my:Lord Finch , 
The Judges as hee ſeverally procured their 
hands , were by him enjoyned ſecrecy accor- 
dingly , theſe opinions walked in the darke 
tor a yeare and upwards : afterwards the _ 
rer of chem, my Lord Fixch, liked them fo well, 
as that he. preſumed to deliver rhem to his Ma- 
jeſtie. By his procurement, a Letter was dire- 
ed from his Majeſtie to the Judges for -the 
delivery of their opinions in the. ſe, and _ 
| other 
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other additiona!s. The former that hath beene 
read is more modeſt , its onely that his Maje- 
ſtie is the ſole Judge of thedanger , and that 
the Iſland as well as the Maritime Townes are 
chargeable to the defence of the Kinglome. 

Its not declared in theſe , that this charge 
may be impoſed by his Majeſtic alone, for the 
expreſſion 1s onely, that the charge may be laws 
fully impoſed, ſay not by whom. | 


In the other opinions they proceed a malo ad pejus 
and ſpeake plaine Engliſh , which follows 
in hzc verba, 


Charles Rex, The Caſe, | 
X T Hen the good , and the Caſe and ſafety 
| of the Kingdome in generall 1s concer- 
ned, and the whole Kingdome in danger , whe- 
ther may not the King by writ under the Great 
Seale of England , command all the ſubjects in 
this Kingdome at rheir charge , to provide and 
furniſh ſuch number of Ships with men , vi- 
Quals , and munition , and for ſuch time as hee 
ſhall thinke fit, for the defence and ſafeguard of 
the —_—_ » from ſuch danger and perill, 
and by Law compell the doing thereof 1n caſe 
of refuſall or refratorineſſe', and whether in 
ſuch caſe,is not the King the ſole Judge, both 
of the danger, and when, and how, the fame is - 
to be prevented and avoided >; | 
v Co R z 
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MY it pleaſe your moſt excellent Maje- 
1V Iftieve have according to your Majeſties 
Command, feverally, and every man by him- 
ſelfe, and all of us together , taken into ſe- 
rious conſideration, the Caſe and queſtions 
ſigned by your Majeſty, andencloſel in your 
Royall Letter , 'and wee are of opinion, that 
when the good and ſafety of the Kingdome in 
_ 15 concerned , and the whole King- 
ome is in danger , your Majeſty may by writ 
under the great Scale of England, command all 
the ſubje&s of this your Kingdome,, at their 
charge to provide and furniſh ſuch number of 
Ships,with men, victual, and munition, and 
for ſuch time as your Myeſty ſhall thinke fir, 
for the defenceand fateguard ofthe Kingdome, 
from ſuch danger and pzrill ; and that by law 
your Majeſty may compell the doing thereof, 
in caſeof Refuſall or refra&orineſle z and wee 
arealſo of opinion, that in ſuch caſe your 
Majeſty is the ſole Judge, both of the danger , 
and when and how the ſameis to bee preven- 
tedand avoyded. | 
Theſe opinions were ſubſcribed by all the 
Judpes, in Serjeants Inne hall, they were after- 
wards publiſhed in the Starre-Chamber , that 
the ſubje&s might take notice cf them , _ 
| that 
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chat they might never be forgotten, they areen- 
rolled in all the Courts of Weftiminfler Hall , 
in perpetuam Re: memoriam : Your Lordſhips 
will be pleaſed to give me leave to repeat them 
intheir plaine and legal ſence , which I con- 
ceive to be thus, 

That his Majeſty, as often as himſelfe plea- 
{cth, may declare that the Kingdome is in dan- 
ger, That ſo often, for prevention of ſuch dan- 
ger, His Majeſty-by his writ , under the great 
Seale of England, may alter the property of 

the ſubje&ts goods, without their conſent in 

Parlament , and that in ſuch proportions; as 
his Majeſty ſhall thinke fit , and beſides the al- 
tering of the property of their goods, for the 
-prevention of fuch danger, may deprive them ' 
of the liberty of their perſons , and of their 
_ and that in ſuch manner as himſelte ſhall 

eaſe. 

x. Thefirſt of rheſe (viz) rhat his Majeſty 
may, declare the danger, as often as hee plea- 
ſeth, is made good in theſe words, that the 
King is the ſole Judge of the danger, and when 
the ſame is to be prevented and avoyded. 

2, The ſecond, that ſo often he may alter the 
property of the ſubje&s goods, without con- 
ſent in Parlament , in theſe words , That his 
Majeſty may, by writ under the Scale of En- 
gland ; command and compell all the ſubje&s 
of the Realme, -at their charge, to provide and 


furniſh ſhips, 
B 3. That 
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' 3. Thatthis may be in what proportion 
his Majeſty ſhall pleaſe in theſe words., thar 
his Majeſty may command them to-provide 8& 
furniſh ſuch number of Ships, with men , vi- 
cuals, and mugition, and for ſuch -time as 
his Majeſty ſhall thinke fit, 

4. Thelaſt (viz.) thar which concernes our 
perſons in theſe two clauſes. | 

1. That hisMajeſtie-in caſe of refraftorinefle 
may compell the going of.it., this compulſion 
in caſe of refr:&arineſle, includes the perſon as 
well as the eſtate : Nay, it ſounds more in the 
perſonality-then otherwitc. /Forthe-other, v7/z. 
whether this;perſonall compulſion may extend 
fo far asto lrtegÞ humbly leave it to-your-Lord- 
ſhips conſiderations, upon the other Clauſe ; 
That is , that his \Majeltic is -theſole Judge of 
ſuch danger , and when, and how the ſame 1s to 


be preventeq , whether the words ,. how it is to: 


be prevented , in this.caſcof perſonall compul- 

fion, doth not leave the. mannerof it wholly in 
his Majeſties breaſt. 

' My Lords, if theſe opinions extend onely to 

Ship-money ,.it 4s enough his Majeſtie takes 

what hewill, and when hewill, if all be taken 

to day , and. afterwards by diſſent or my owne 


labour I get a new ſtocke or lively-hood , that: 


15 no more mine then the former , {o that there 
is no property left unto the ſubje&, though 
the opinions goe no further. But My Lords, 
Ship-money is not the whole extent of _ 

| ip- 
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Ship-money , by theſe opinions is not due by 
any peculiarity , in Ship-money : but Ship- 
money is therefore due , becauſe his Majeſtic 
is the- ſole Judge of the danger of the King- 
dome, and when , and how the ſame is to be 
prevented , becauſe his Majeſtie for the defence 
of the Kingdome , may at his will and pleaſure 
charge the people, this is the ground ; and 
upon the ſame reaſon the compultion may be 
as well for the making-and maintaining of Ca- 
ſtles, Forts and Bulwarks , making of Bridges, 
for tranſporting his Armies, for proviſion of 
wages and viduals, for Souldiers, for horſes 
and Carriages, it may be multiplyed in infini- 
Frum, 

It may be done when the good and ſafety of 
the Kingdome is concerned, this extends to all 
things and ar all times , 21 jaces interra , non 
habet unde cadat, | 

If theſe opinions be Law , I humbly. leave it 
toyour Lord(hips conſiderations , whether the 
Government be nor Imperium legibu ſolutum , 
The next thing.I ſhall offer to your Lordſhips 
is the Ships-writs , a tranſcript of one of them 
directed to the Sheriffe of Dorſetſhire , I ſhall 
deliver , all the reſt being of the ſame forme : 
becauſe that writ is long, / ſhall open it briete- 
ly, its to this effe&. 

There is a declaration in it that Salw Regnz 
periclitabatur , that the ſafety of the Kingdome 
was in danger. | 

B 2 Thercfore 
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 Theretore the Inhabitants . of. the {cverail- 
Counties are commanded tor the defence of: 
the Kingdome , for the cuſtody otthe- Seas, for » 


the ſafeguard of the Mercharts trom Pyracic, 


inward and outward , that they ſhould provide : 
a ſhip of warre , furniſhed with Gunnes , gun-- 


powder , double Tackle , and all other neceſ(- 


faries; and this ſhip thus furnithed at a day : 
t., to be brought to Portſmouth , to bee pro- 


vided for 26 weckes of Mezrriners wages , vi- 


fuals and other neceſſ.ries , and forthe doing - 


of this., authority is given-.to the She-. 
riffes ofthe ſeverall Counties , to aſleſſe every 


of the.Inhabitants Secundum flatum & facuitates 


ſuas,according to their eſtates and meanes, and 
farther power given . him by diſtraining and 
{etling of the Diſtreſle to levy theſe monies $7 
contrarios imvenerit , then to impriſon their 


perſons : and further declares , that all this 


may be done, Secundum Legem & conſuerudinen 
Regni,; The ſence-I concer-e is briefely thus. 


That by the Lawes of the. Kingdome:, when - 


his Majeſtic ſhall declare that the Kingdome is- 


in danger , hee may alter the property of the + 
ſubje&s goods, and impriſon their perſons ,- 


nay , that not onely-his Majeſtte, but the She- 


riffes may impriſon their perſons ;-by the Layw- 
the Lord might impriſon his- villaine, bur- 


£ould not trans ferre that power to his Bayliffe 


_ ox toany other, it was perſonall ; That the 


execution ofthis power over the perſons of the- 
EXECULION OZ TIS PUEL OVEL 
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jects hath gane no turther then rheir impriſon- 
ment , whether rherein wee be not wholly bes 
holding to his Majeities grace and goodneſſe; 
and nothing at allto the opinions of the Jud- 
ges, 1 leave it to your Lordſhips confidera- 
t10Ns. 

The laſtthing is , the Judgement :in the Ex 
chequer., inthe 13. yeare of his now Majcſties 
Raigne, againit Maſter Hampden, the Record is 
very long, 1 ſhall briefcly open it to' your 
Lordſhips, Quarro Auguſt, T1. Caroli, there if- 
ſued Ship-wrirs to the ſeverall Counties 
amongſt the reſt to the Cowity of Bucks, 
the Sheriffe aſſeſſed the inhabitants ; ſome of 
them made default , and did not pay upon a 
certiorari out of the Chancery , directel to 
the Sheriffe , he certifies the perſons that made 
default , together with the Summons aſſeſſed 
upon them. From the Chancery by Mittimus , 

heſe Certificates were ſent into theExchequer, 
to the intent Proces might iſſue againſt the de-' 
faulters. A ſcirefacias iſſued to the Sheriffe of 
Bucks, who thereupon amongſt otter Returnes, 
that Miſter Hampden hath beene aſſeſſed 23 ſhil- 
lirgs, for ſome lands in S:oke-mandevile in that 
County , which he had not paid, Maſter Hamp-- 
den appeared,and upon his appearance demands 
OYEK ofthe Ship-writs, and the other pro- 
ceedings , after his hearing thereof and under- 
ſtanding the contents, he demurres in Lav, that 
is, demands the-judgement and opinion of the 
EE B 3 Judges 
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Judges , whether this writ was ſufficient in 
Law, and to force him to pay the ſaid 20 ſhil- 
lings, 

This being a great ar generall caſe, the 
Barons of the Exchequer detired the aſſiſtance 
Ot the reſt of the Judges , who did joyne ac- 
cordingly. The caſe came to be argued, there 
were toure Arguments, two on Maſter Ham- 


—— 


was in MichaeJmas Terme , after Alholantide, 
and all 'the foure Arguments were ſpeeded be- 
fore Chriſtmas day, two of themin the Terme, 
and no longer time would be procured for the 
reſt , but the ſhort vacation betweene Michzel- 
mas Terme and Chniſtmas, it was a Caſe of 
ſo little concernment , that wherers in Weſt- 
minſter Hall, Terme afrer Terme is uſually 
given to Argue any demurrer , this muſt be ar. 
gued betwixt Alhallontide, and Chriſtmas, 
throughout after the Arguments , the Coun. 
cell on both ſides were commanded to bring be- 
fore the Judges the Records and Authorities 
cited , they were brought , and for the' eaſe of 
the Judges , many of them on Maſter Hampdens 
part were abbreviated on the backſides, thoſe 
abbreviations were commanded to be expoun- 
ded ; afterwards the Caſe came to Argument at 
the Bench , there. the caſe was judged , and 
by the greater part of the Judges judgement 
was given againſt Maſter Hampden , when 
the Judges had deljvered their Opinions, it _ 
| the 


dens ſide, and two on the other fide, the firſt. 


”__ a 


the Barons part to give jadgement.the judge-- 

ment was ,9usd ſepirabilia brevia predic? re. 
turn, corundem ac Schedulum predifl, eiſden; an« 
riexas materia in-eijdem content ſuffecerit in lege 
exiftent ad prefat;-loaunem Hampdende preditt, 
wiginti ſolidis ſuper ipſum in forma & ex cauſa pre- 
di, afieſſis onerand. 1deo conſideratum eft per eoſ- 
dem Baron. quod pradifits -lohannes Hampden de 
eiſdem tiginti ſoljdironeratum exindeſatisfaciar, 

My Lords, this Judgement is a full and 
puny execution ofthe former opinions of 
the Judges,and ofthe Ship-writs, for ſo much 
as it Concernes our propriety ; It was g1- 
ven in M. Hamptons caſe onely ; but binds all 
the ſub;e&ts for fo binding; it is as that 
an Honourable perſon , now in my eye, 1n 
a caſe depending in the Kings Bench, was de- 
nyed any argument or debate , concerning. 
the right of Ship-money, for no other rea-- 
fon, bur that it had bin by the former Judge- 
ment adjudged already in the Chequer. 

My Lords , theſe extra-judiciall opini- 
ons of the Judges, theſe Ship-writs , and 
this Judgement , are thoſe carriages, which 
have introduced this ſence of the Com- 
mons , that the fundamentall Lawes of the 
Realme concerning our property and our: 
perſons are ſhaken. 

My Lords, The.Commons have taken the 
cxtrajudiciall opinions publiſhed and inrol- 
led,andthe reſt ſeverally .into conſideration, 

they. 
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they have been read openly in the houſe, & after 
longdebate, and long rather in conſideration of 
the greatnes of the matter then of the difficulty 
of it, they came to vote, foure ſeverall votes paſ- 
ſed uponthem,thevotes paſſed without ſo much 
as One negative VOyce to any of them. | 
The votes were in ſubſtance,that they were a- 
gainſt the Lawes of the Realm, the right of the 
property, the liberties of the ſubje&, contrary 
to the former reſolutions in Parliament,and ts 
the petition of right. | 
The extrajudiciall opinions inrolled., they 
voted in the whole, andevery. part of them to 
be contrary to. all theſe , forthey did conceive 
that intheſe- opinions, there was not any one 
Clauſe that was agreeable to the Law , but that 
throughout they were contrary to the Lawes. 
My Lords, the things which the Comons took. 
intotheir cofideration,before they proceededto 
their votes,werethe proceedings in theParliamet 
held z. Car. whenthe petitionof right was framed. 
TheC6mons went no higher,the-reaſons indu- 
Cing them therto,was,becauſe inthatParltament 
all thoſe 3 had bin debated, property of goods, 
liberty of perſons, and ſecurity of our lives. 
Two of them;that is, propriety of goods & li- 
berties of perſons, by the occaſions of the C6- 
miſſions for the loane, & the Inſtruction wher- 
with theſe Gomiſſions were accompanied, that 
conceraing our lives,by occaſion of the Comil- 
ſtons that had iſſued, for the executing of Mar- 
tzall Law, They 
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They conceiue that if any thing concer- 
nihg theſe had paſſed both Houſes and his 
HMajeftie, or the judgement of both Houſes 
without his ajeſtze, it would bein vaine to 
looke further, that it would be aFum agere; 
Nay my Lords they had a farther conſi- 
deration, that if thoſe were already ſetled 
in that Parliament, It would not only bee 
derogatory to the Iar:iſdi#on of Parliament, 
but dangerous to look higher as that they 
would infer a defe& in thoſe Proceedings, 
and caſt an aſperſion upon that Parl:iamezt; 
I am commanded noir to preſent to your 
L ordſhips conſiderations, thoſe things which 
ſatiſke the Commors, which are theſe three. 


1 The Commiſhons for the /oazes, with 
the Inftructions. 

2 A Commuſhon called the Commil- 
ſion of Exceſe. | 
| An Addition of Saving, which was 
deſired by your Lordſh:ps to have been ad- 
ded to the Petition of right, at the time of 
the framing of it. 

The caſe upon the Commiſſion for the 
Loape, ſtandeth thus : 

I3. Offobris 2, Cayol:, divers Com- 
miſhons were dire&ed to ſundry Commiſ- 
ſioners, tothe number of ſixty or ſeventy 
Lords and Gentlemen , in the ſeverall 
Counties iflued, whereby a compulſary 
ayde by way of Loane was required of the 

Go  Subjec, 
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SubjeRzthe caules and grounds of this De- 
mand are in the Commiſſions expreſſed 
to be theſe. 

The King found the Crowne ingaged in 
2 warre, by advice of both Houſes 1n Parlia- 
meut ; that not onely the King and the 
Subject; but alſo.his allyes beyond-Sea,were 
in danger. 

The parts beyond-Sea where our Cloth 
is vented, and from whence we have moſt of 
our proviſion for Shipping, were indange- 
red ; His Majeſties Treaſures were exhau- 
ſted, and his coffers empty. A Parliament 
had been ſummoned, but no ſupply. | 

Unavoidable neceſſitic both at home and 
abroad, multiplied the enemies: great and 
mighty preparations, both at Sea and Land, 
threatned the Kingdome dayly. | 

Not onely the X:zgs honour, but the fafe- 
ty and very ſubſiſtance of the K:zgand Peo- 
p{e,and of the true Rel:2102 abroadarec in ap- 
_ danger of ſuffering irreparably, un- 

eſſe not onely a ſpeedy, but alſo a preſent 
ſtop be made; which cannot admit ſo long 
delay as the calling of a Parliament: the Peo- 
pleaflured on the Royall Word of a K:2g, 
that not one perry ſhould be beſtowed, but 
upon thoſe publique ſervices only, wherein 
every of them, and the whole body of the 
Kingdom,their wives, children, and poſteri- 
ty, have thcir perſonall and common In- 

tereſts. 
The 
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© The Commiſſioners diligence comman- 
ded as they tendred the Kings honour, and 
ſafety of theRealme; Here ſalus Regt pericli- 
zabatur,the wholeKingdom was 19 danger;,as 
in the Judges opinions,and as in the Ship- 
writts and judgement in the Exchequer, 
Nay my Lords, turther ; the fatety and very 
ſub{iſtance of the K7zg,People, and true Relz- 
£703 were in danger of ſuffering irreparably, 
the dangerous inſtance, not a ſpeedy, but a 
preſent ftop muſt be made, the ſupply could 
not ſtay for a Parliamezt ;,at this time his 
Aajeſttes coffers were exhauſted, the King 
found the Crowne engaged in this war, be- 
fore the Acceſle of it to himſelfe, and that 
by advice in Parliamezt ; all this expreſled, 
onely lending of monies for prevention re- 
quired ; but it was a compullary thing and 
became compulſary, by the inſtructions to 
bind over to the boord, and impriſonment 
for refuſall. Theſe Commiſhons were in 
the Parliament 3* Cay. Firſt reſolved in the 
Commons Houſe to be againſt Law : after- 
wards by your Lordſhips, and conſented 
unto by his-Majeſty, and are declared tobe 
ſo in the Petition of right, and the impri- 
ſonment of the Subje&s for refuſall, decla- 
red in the Petition of right to be againſt 
Law. 
My Lords, 

The next is the Commiſion called'the 

Commiſſion of Exciſe, this was dated w___ 
oY " TION " 
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Febr. it was dated after the Summons to 
that Parliament : This Commiſſion iſſued 
eo 33. Lords, and others of his Majeſties 
Privy Councell ; the Commiſſioners are 
thereby commanded to raife monies by Im- 
poſitions, or otherwiſe ; as in their judge- 
ments they ſhall finde to be moſt conveni- 
ent. | 

The cauſes wherefore theſe moneys are 
to be raiſed, are expreſled to be theſe. 

The defence and ſafety of the King and 
people, which without extreameſt hazard 
of rhe King, Kingdome, and people ; and of 
the Kings riends and Allies beyond Seas, 
cannot admit no longer delay : inevitable 
neceſſity, wherein forme and circumſtance 
muſt rather bee diſpenſed withall, than the 
ſubſtance loſt. 

The Commiſhoners not to faile therein ; 
as they tendred his Majeſties Honour, and 
the ſafety ofthe Kingdome and people. 

Here Salus Regot perichitabatur,the whole 
Kingdome declared to be in danger, in grea- 
ter and nearer, then in the opinions of the 
_—_— or Judgements in the Chequer. 

n the Parliament 3* Carol: this Com- 
miſſion was adjudged by the Commozrs to bee 
againſt the Lawes of this Realme, and con- 
trary to the Judgement given in the Petiti- 
on of right, and after a conference with 
your Lordſhips, deſired his Majeſty that it 
might be cancelled: the then Lord-Keeper 
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ſhortly after brought it cancelled to. your 
Lordſhips in the Houſe, and there ſaid it 
was cancelled in his Majeſties preſence: you 
ſent it cancelled to the Commozs to be view- 
ed,whoafterwards ſent it back to yourLord- 
ſhips. 

” Lords, The laſt is the addition of ſa- 
ving, deſired tobe addedto the Petition of 
right, which was in theſe words. 

We humbly preſent this Petition unto 
your Aajeſtte, not onely with a care of pre- 
ſerving our owne Liberties, but with due re- 
gard to leave entire the Soveraigne power, 
wherewith your 2ajeſize is truſted; forthe 
Protection, Safety, and ——_ of Your 
people: Your Lordſhzps deſire of this Ad- 
dition to the Petition of right, was taken 
into conſideration by the Cornmors ; and af- 
ter debate, it was thought fit by them to bee 
rejeted. A conference was had with your 
Lordſkips, and Maſter Noy ye by the 
{ommons to declare the reaſons of their re- 
folution; your Lordſhips not receiving ſa- 
tisfa&tion at that conference, whether this. 
Addition ſhould be rejetedornot: It was: 
again debated in the Commons houſe,they ven- 
tured upon the ſame bottome againe;It was 
thereupon refolved to be rejected, the rea- 
ſons of their reje&ions were theſe in ſumme- 

Firſt, they confefſe that if theſe words 
were taken as a bare propoſition only,with- 
out any further xeference to the Petytion a | 
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right, that it was a true propoſition. 
"That is, that the Law hath truſted the 

King with Soveraigne power for the pro- 

tecion,ſafety, and happineſle of the people. 

But if it ſhould be added to the Petition 
of right, as was deſired ; then was 1t not 
true, but would make the Petition of right 
felo de ſe, and wholly deſtruftive to it ſelfe 
in all the parts of it ; that it would proceed 
a bene diviſis, ad male conjunta: torthen the 
petition of righr, as they reſolved, would 
have this ſence. 

Whereas in the petition of right, it is 
ſaid,that no aide,tax;tallage;or other charge 
whatſoever , may be impoſed vpon the peo- 
ple, without their free conſent in Par/ta- 
mezt ; it would have this conſtruction. Its 
true, it cannot be done by the Kings ordina- 
ry power, but it may bee done by that Sove- 
raigne power wherewith the Law hath 
entruſted his Majeſty for the protection, 
ſafety, and happineſle of the people. 

So likewiſe for impriſonment, that they 
ought not to bee impriſoned without due 
proceſle of Law. It 1s true ordinarily, that 
the King may impriſon by his Soveraigne 

ower, v;/herewith the Law hath entrufted 
im for the proteCtion, ſafety , and happi- 
neſle of the people. | 

SO that, for that Matrtiall Law , that the 
Subjc &s Jives cug ht not to be taken away, 
unlcſic by due procefle of Law. It's true or- 
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dinarily, but the King may doe it by his So- 
veraigne power , wherewith the Law: hath 
intruited him for the protetion, ſafety, 
and happineſſe of the people : whereby they 
conceived that it would not onely make the 
petition of right to bee wholly deſtructive 
of it ſelfe , but likewiſe this petition of 
right would leave the ſubjects in a far worſe 
condition than it found them ; for it would 
neceſſarily inferre, that which is againſt the 
Law: v:z. that the King by his Soveraigne 
power, when he pleaſed to declare thar it 
was for the good of the people, might doe 
all this. 

Your Lordſhps at a conference of both 
Houſes, engaged on the part of the Commons 
by Serjant Glazvile, and Sir Henry Martin, 
received ſatisfa&tion from theſe reaſons;and 
conſented to the leaving out of this Additi- 
on; and accordingly, the petition of right 
paſſed, and is printed without it. - 

HMy Lords, theſe were the things I was 
commanded to preſent unto your Lordſkips: 
-other things there were, as the ſentence a- 
gainſt Biſhop Marnwaring ; but theſe weigh- 
ed ſo much with the Commozs, as that they 
conceived they needed no more. 

My Lords, theſe preſidents of that Par- 
Hament, and theſe opinions of the Juages,the 
Shipwrits, and the Judges in the Exche- 
quer ;, they are like the rwo Buckets of a 
Well, if one goe up, the other muſt goe 

; downe: 


downe : zoe bene conveniunt. 

My Lords , we have not cited theſe preſi- 
dents out of difftidence , that your Lordſhzps 
had forgotten them ; but becauſe others 
have; or that wee diſtruſt your Lordſhips 
Juſtice, if you had forgot them - for be- 
fore theſe were, your LZoraſhips concurred in 
opinion with your worthy Anceſtours, that 
firſt gave them. Their Noble bloud runnes 
in your veynes. It's now to confirme your 
owne Judgements as wellas theirs : In your 
Lordſkips breaſts , there are the ſame Maga- 
zines and Fountaines of Honour and Ju- 
ſtice, as was then, thefe Judgements and 
proceedings were the Actions of both houſes, 
the danger by the violation 1s equall. 

The Commons ſee nothing in the Jadges o- 
pinions or judgement, why they ſhould re- 
cede from their former judgements, they 
bope the ſame from your Lordſhps. 

eſides, my Lords, that the caſe is now 
much varied from what it was then;not only 
in the matter, but as it concernes the Ho- 
nour and Juriſdi&ion of this great Judica« 
tory, the Parliament. 

The breach of Priviledges in the mem- 
bers is tenderly reſented, becauſe that with- 
out this freedome, they cannot adviſe and 
conſult concerning the Ardua Regrz. 

But when they have done all to have their 
Judgements , and their As of Parliament 
overthrowne by the Z#dges afterwards, this 
makes 
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makes Parliaments to benothing, this ſers 
up the Jaudzes above the Parlrament, this 
puts us out of hope of redreſle if they may 
overthrow the proceedings of that Paz/z2- 
z:ent of 3 Carol:, they may by the ſame rca- 
ſon overthrow the Actions of this, and of 
all future Parliaments. 

My Lords, this was not the practiſe of 
their predeceſſours, though but in private 
cauſes; if difficulty of Law aroſe, they al- 
wayes conſulted this Oracle, and thence re- 
ceived their anſwer how to give Judgement. 
Judgements in the Higheſt Court of weſtmiz- 
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(ter Hall, I meane in the K:ngs Bench, where 


the proceedings are (coram y ) are here 
reverſable by Writ of Error. In cauſes of 
great and generall concernment, they ever 
adjorned them hither as things too high for 
them. :; | . 

us conſults patrum,qui leges juraque ſer- 
vst, doth well, they have taken that in their 
hands they had not to doe wirhall; and how 
they have handled the matter,your Lordſhips 
have heard. 

The F#dges, as is declared in the Parli2- vt: of x1. 
went, they have here made themſelves the Ai 2, are 
executioners of them ; 'they have endeavou- 5/4be 5:awtee 
redthe deſftru&ion of the Fundamentalls of «4 of he 
our Lawes and Liberties. Holland in the SR_—_ 
Low-countries lyes under the Sea, the ſuper- Parliamene, 
ficies of the Land is lower then the ſuperfi- #59 Ave here 
Cics of the Sea: Its capitall therefore for * *? 
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any man to cut the Bankes, becauſe they de- 
fend the Countrey. | 

Beſides our owne, even forraine Authors 
as Cominens obſerves,that the Statute de Tal- 
lagio, and other old Lawes,are the Sea walls, 
and bankes, which keepes the Commons 
from the inundation of the Prerogative. 

Theſe Pioners, they have not onely un- 
dermined theſe Bankes, but they have level- 
led themeven with the ground. 

If one that was known to be hoſtzv Patrae, 
had done this, though the damage be the 
lame, yet the guilt is [= 

Bur the Conſervatores Riparum, the Over- 
feers intruſted with the defence of theſe 
banks, for them todeſtroy them, the breach 
of truſt aggravates , nay alters the nature of 
the offence. | 

Breach of truſt,though ina private perſon, 
and inthe leaſt things, is odious among all 
men z much more in a publicke perſon, and 
in things of greatand publick concernment, 
becauſegreat truſt binds the party truſted to 


greateſt care and fidelity. ; 
Its Treaſon in the Conſtable of Dover 


 Cafite to deliver the Keyes , to the knowne 
Enemies of the Kingdotne ; becauſe that Ca- 


ſtle is. the Key of the Kingdome : whereas if 


_ thehouſe-keeper of a private perſon,deliver 


poneIon to his Adverfary; its a crime 
arce puniſhable by Law. © 
The Pugerendet his Majey are the per 
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ſons truſted with the Lawes; and in them, 
with the lives, liberties, and eſtates of the 
whole Kingdome : This truſt of all we have, 
1s primarily in his Majeſty ; and from him 
delegated to his 7udyes, 

His Majeſty, at his Coronation, is bound 
by his oath toexecute Juſtice to his people, 
according to his Lawes z thereby to afſure 
.the pcople of the faithfull performance 
of this great truſt. His Majeſty againe,as he 
truſts the F«dges with the performance of 
this part of the oath : ſo doth he likewiſe 
exact another oath of them for their due 
execution of Juitice to the people accor- 
ding to the Lawes ; hereby the 7«dzes ſtand 
intruſted with this part of his CMHajeſtes 
oath. 

If therefore the Jadges ſhall doe witting- 
ly againſt Law, they doe not onely breake 
their oathes, and therein the common faith 
and truſt of the whole Kingdome, but do as 
much as in them lyes, ſmeere and blemiſh 

"the ſacred Perſon of his 27ajeſty; with the 
odious and hatefull {inne of perjury. 

My Lords, the haynouſnes of this offence 
is moſt legible in the ſevere puniſhments 
which former ages have inflited upon thoſe 

' Faaages, who have broken any part of their 
oathes wittingly, though in things not ſo 
dangerous to the SubjeR, as in this caſe in 
queſtion. 

Sir Thomas Wayland chic Juſtice of the 
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Common Plex, Ed. 1. was attainted of Fe- 
lony for taking bribes , and his lands and 
poods forfeited ; as appeares in the Pleas 
of Parliament, 18* Ed.t. and he was baniſhed 
the Kingdome as unworthy to live in that 
_ , againſt which he had ſo much offen- 

cd. 

Sir william Thorpe chicfe Juſtice of the 
Kings Berch, in E, 3* time, having of five 
perſons received five ſeverall bribes, which 
18 all amounted to 100 pounds; was for 
this alone adjudged to be hanged, andall his 
| Jands and goods forfeited , the reaſon of 

this SRI__ is entred in the Roll in theſe 
words. 

Lui preadit, willielmus Thorpe, qui ſacrte 
mentum Domins Regis erga Populum ſuum 
habuztt, ad cuftodiendum,fregit malitiole, falſe, 
& rebelliter quantum in 1pſo fuit ; becauſe 
that hee, as much as in him lay, had broken 
the Kings oath made unto the _ which 
the King had intruſted him withall 

There is this notable Declaration in that 
Judgement; that is, that this Judgement 
was not to be drawne into example, againſt 
any other Officers who ſhould breake their 
oathes, but onely againſt thoſe 22 pred:- 
Hum ſacrum fecerunt , & fregerunt,' & habent 
feges eAngliz ad cuftodiendum ; that is, onely 
tothe Judges oathes,who have the Lawes in- 

truſted to them. | 
_ This Judgement was given 24+ Ed: 3+ the 
ys NEXT 
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next yeare in the Parliament 25. Ed. z, it 
Was Shared in Parliament , whether this 
Judgement was legall ; & zallo contradicen- 
te, it was declared to be Juſt, and according 
tothe Law : And that the ſame Judgement 
may be given in time to come upon] the like 
occaſion. This caſe 1s in point, that its 
death for any Jzdge wittingly to break his 
oath, or any part of it. 

This oath of Thoype ts entred in the Roll, 
and is the ſame verbatim with the Judges 
oath, in 18. Ed.3. and the ſame which the 
| Jugges now take. 

our Loraſhzps will give me leave to ob- 
ferve the differences betweene thar and the 
caſe in queſtion. - 

Firſt, that of Thorpe was onely a felling 
-of the Law by retayle to thoſe five perſons, 
-for he had onely five feverall bribes of thoſe 

five perſons; the paſſage of the Law to the 
reſt of the Subjects, for ought appeares,was 
free andopen. | 

But theſe opinions are a conveyance-of 
-the Law by whole ſale , and that not to, but 
- from the Subjet. + 

In that of Thorpe, as to thoſe five per- 
fons, -it was not an abſolute denyall of 
Juſtice, it-was not a-damming up; but a 
ftreitning onely of the Channell, | 

For whereas the Judge ought Judicium 

:r8ddere, that is; the Law being the Birth- 
rg = right 
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right and Inheritance of the Subje&, the 
Jadge when the parties in ſuite demand 
judgement ſhould redare, freely reſtore this 
rigl;t unto them znow be doth not daze but 
Lendere with the hazard onely: of perver- 
ting Juſtice ; for the party that buyes the 
judgement may have a good and honeſt 
cauſe. | | 

But theſe opinions beſides that they-have 
coſt the.Subjets very deare, dearer than 
any ; nay I thinkeI may truly ſay, then all 
the unjuſt Judgements that ever yet have 
been given. 

Witneſſe the many hundred thouſand 
pounds whichunder Colour of them have 
beene levyed upon the Subjet, amount- 
ing to ſeven hundred thouſand pounds and 
upwards in money- payd unto the Trea- 
furer of the Navy.; beſides what-the 'Sub- 
je&s have beene forced to pay to Sheriffs, 
Bayliffs , and others, which altogether as 
is conceived amounts not. to much lefſe 
' than a. Milljon : beſides the infinite vexa- 
tion of the Subje&s by ſuits in Law, bind- 
ing them over to attendance'at the Coun- 
ſell-boord taking of them from their ne- 
 ceflary imployments in making of Aſleſles, 
and collegions, and impriſonments of 
their perſons. | 

' I ſay my Lords, beſides what is paſt ts 

. make our miſeries compleat, they have 
as 
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as much as in them lyes made them endleiſe; 


for by theſe opinions they have put upon 
themſelves and their ſucceſſors an impoſ- 
ſibility of ever doing us right againe, and an 
incapacity upon us of demanding it ſolong 
as they continue. 

My Lords, in that ſore Famine in the Land 
of e/£gypt, when the Inhabitants were redu- 
ced to the next doore to death ; for there 
they ſay, why ſhould wee dye for bread. Firſt 
they gave their money, next their flocks and 
cattell ; and-laſt of all, their perſons and 
their Lands, for bread, and all became Pha- 
roabs ; but by this Lex Ryegza, there is a 
tranfaQion made, not onely of our per- 
ſons but of our bread likewiſe,wherwith our 
perſons ſhould be ſuſtained. That was for 
bread, this is of our bread. For my Lords, 
ſince theſe opinions (if we haveany thing at 
all) weare not at all beholding to the Law 
for it, butare wholly caft upon the mercy 
and goodneſſe of the King. . 

Againe, there the e/Egyptiazs themſelves 
ſold themſelves and al they had to the Kings 
ifours hadbeen fo done, if it had been done 
by our owne fteef conſent in Parliament, we 
had the lefſe caufe tocomplaine; but ic was 
done againſt our wils,and by thoſe who were 
traſted, and that upon oath ; with the pre- 
&rvationof thoſe things for us. Ne 
My Lords, the Lawes are our Forts and 
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Bulwarks of detencec, it the Captaine of a 
Caſtle, onely through feare and cowardile, 
and not from any complience with the ene- 
my, ſurrender ut ; this is Treaſon as was 
adjudged in the Parliament, 1. Rich. 2. in 
the two caſes of -Grymes and weſton, and in 
the caſe of the Lord Gray for ſurrendring 
of Barwicke Caſtle to the Scots in Edw. 34. 
time, though good defence have been made 
by bim, and that he loſt his eldeſt Sonne in 
maintenance of the Siege ; lon the loſſe 
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of a Caſtle loſeth not a Kingdome onely, 
but the place and adjacent 
trouble to the whole. 

But by theſe opinions there is a ſurrender 
made of all Legall defence of propriety, 
that which hk Thos preached is now judg- 
ed that there is no meam & tuum betweene 
the King and the people, beſides that which 
Concerns our perſons. 

AMy Lords, the Law,it is the Temple, the 
SanCEtuary whither the Subje& is to runne 
for ſhelter and refuge : hereby it is become 
Templum ſine numine as was the Temple 
built by the Romarz Emperour who after he 
had buult it, put no Gods into it. 

_ Wehave the letter of the Law ſtill, but 
not the ſence. ; 

Wee have the Fabricke of the Temple 
ſtill, but the Goddefle, the D5j-Twtelaresare 
Bones 
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But my Lords, this is not all the caſe(thar is) 
that the Law now ceaſeth to aide and defend 
us in our rights, for then poſleſsion alone were 
a good title, if there were no Liw to take it a- 
way, occupants concederetur ( melior eſſet poſri- 
dentis conditio, Bur this (though too bad) 1s not 
the worſt ; for beſides that which is privative 
in theſe opinions, there is ſomewhat poſitive : 
For now the Law doth not onely not defend 
us, but the Law itſelfe is made the inyrument 
of taking all away. 

For whenſoever his Majeſty or his Succeſors 
ſhall be pleaſed to ſay that the good and ſafe- 
ty of the Kingdome is concerned, and that the 
whole Kingdome is in danger: Then when 
and how the ſame is to bee prevented, makes 
our perſons and all wee have lyable to bare 
will and pleaſure. 

By this meanes the 8anctuary 1s turned into 
a Shambles, the Forts are not lighted, that ſo 
they might neither doe us good or hurt : But 
they are held againſt us by thoſe who ought to 
have held them for us , and the mouth of our 
own Cannon is turned upon our ſelves. 

My Lords, in theſe expreſsions, there is no 
refletion upon his Majeſtie. It is onely that 
thoſe Judges would have forced upon the Law 
an unnaturall and contrary motion , his Maje- 
ſties carri2gein the bulineſle cleers his juſtice. 

The firſt opinion of the Judges under their 
hands, was procured by my L. Finches {ollict- 
tation only,and by him broughtto his Majeſty 
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Theſe opinions procured the letter from his 
Majeſtic for the opinions inrolled, wherein, as 
likewiſe in the Caſe in the Chequer, the Judg- 
es were left free,as was acknowledged by two 
of the Judges inthe Chequer Chamber, who 
argued againſt thoſe opinions, with this pro-- 
teſtation, Thar if there were any miſcarriages 
in that buſineſſe it muſt fall wholy upon them- 
ſelves, that the King was blameleſſe, 

My Lords wee know his Majeſtics juſtice 
is the faireſt , the richeſt Diamond in his 
Crowne , the duſt which theſe men would 
have blowne,and forc'd upon itiits falne ſhorr, 
and with your Lordſhips helping hands, it will 
we hope, be caſt upon their own faces, a fitter 
place for it then the other, 

My Lords, the Oaths of the Judges as they 
bind them to the due adminiſtration of juſtice 
to the Subjects according to the Laws , fo as 
they be of the Kings Councel, by their Oaths, 
they arc bound lawfully to counſell him, that 
is, when their opinions are demanded, they are 
to deliver them according to the Law. 

I ſhall therefore put your Lordſhips in mind 
of the memorable proceedings againſt theſe 
Judges who have broken this part of their 
Oath in that not1ble Parliament, held the ele- 
venth of Rzchard the ſecond. 

In this Parliament, judgment of high trea- 
ſon was given againſt eighteen ſeveral perſons, 
and all (fave one of them ) of eminent ranke, 
three Privy Counſcllours , the Archbiſhop of 
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Yorke,the Duke of [reland, and Earle of Suf- 
folke, the Biſhop of Exeter, the Kings Confe(- 
ſor, five Knigts,ſome whereof had beene ſer- 
vants to Edward the third,and all ſave one, ſer- 
vants to then King , and ſome of them of 
Noble Diſcent, fix Judges, Lockton the Kings 
Serjeant at Law, Blake of the Kings Councell 
at Law, and Yskethe under Sheriff of 24:ddle- 
ſex : of theſe eighteene, eight were executed 
(thar is) Sir Robert Trefilian the Chiefe Juſtice, 
hve Knights", Blake of the Kings Counſel! at 
Law, and Yske the under Sheriff, three,thar is, 
the Archbiſhop of Yorke, Duke of Ireland, and 
Earle of Suffolke fled. 

The reſt had their lives pardoned, but were 
baniſhed:their Lands and Goods forfeited,and 
little penfions allowed them during their lives 
It was made fellony for any one to procure 
their pardons, and they to be dealt with all as 
Traytors , if they returned from their baniſh- 
ment: and of thoſe eighteene perſons, all ſave 
three were impeached by the Commons. 

The Offences which procured theſe exem- 
plary puniſhments, although their proceedings 
be long and comprehended all that was done 
in this Parliament, Ile briefly Open them to 
your Lordſhips During the Minority of that 
King by ill Counſell of ſome neere his per- 
ſon:there were miſcarriages in government, In 
the tenth yeare of his Reigne, and the twen- 
tieth of his age, a Parliament was holden: in 
that Parliament in aid of good government, 
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fion was awarded to 12. ſeverall Peers, and 0- 
thers of greateſt wiſdom & fidelity,the Comil 
fioners had power inall things concerning the 
houſhold, Courts of Juſtice,and the Revenues, 
in a word in all things concerning the Good of 
the Realme, with fnll power finally to deter- 
mine and put in execution for the honor of the 
King, the better govern-nce of the Peace, and 
Laws ofthe Realm,and relief of the people. 

This Commiſhon was to endure one yceer, 
at the yeers end the King would be of ful age. 

My Lords, the endevouring to overthrow 
this Commilſsion iſſued by Authority of Par- 
liament for the welfare of the Realme , upon 
pretence that it trenched uponthe Royall po- 
wer tended tothe diſheriſon of the King, and 
derogation of the Crown , together with the 
deſtruction of the Commiſsioners who procu= 
xed it, and put the ſame in execution,upon pre- 
tence that they and ſome others had in Parlia= 
ment forced the Royall aſſents, 

My Lords,the conſpiring to overthrow this 
Commilsion,and the procurets of it,is the caſe 
in bricfe, for although there be divers other 
Articles againſt many of them. yet this was the 
ground-work of all, and this ſingly and alone 
is declared inall the proceedings in that Par- 
liament to be Treaſon. Of theſe 18 perſons 
condemned, five of them were plotters (viz.) 
the Archbiſhop, Duke of Ireland, Earle of Saf 
folke, Trifilianthe Chiefe Juſtice: And Sir Ni- 
chols Bramber , theſc inſinuated into the King 
that this Commilcion was indimianutianadls 
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Kingly power, that the Procnrers of it had ex- 
rorted his Royal afſent,and that this was Trea- 
ſon : thereupon Blake one of the Kings Coun- 
cell at Law was adviſed withall,who declared 
his opinion, that it was Treaſon, he was com- 
manded to prepare an Indi&ment of Treaſon 
againſt the Commiſsioners, and ſome of the 
Procurers of it, who hadbeen Active therein. 

The Indictment was drawn by him, which 
is entred in Roll, and is to this effect. 

That they had Trayterouſly conſpired a- 
monsſt themſelves in the Parliament, to make 
this Commiſion by authority of Parliarment 
againſt the Regality of the King to his] Diſhe- 
riſon and Derogation of the Crown,that they 
compelled the Kings conſent, and that they 
confederated and bound themſelves to miyn- 
taine one another in ſo doing. 

It was intended that they ſhould be tried up- 
on this Indictment in Afiddleſex or in Londop, 


Fihkethe Under-Sheriffe of Middleſex was ac- 


quainted with the buſineſſe , who, was to pre- 
pare things for the effecting of this Deſigne, 
ſome of the parties to be indicted, not being 
Peeres,which he performing accordingly, was 
therefore executed. 

The five plotters , that the King might the 
more confide in their Counſells (for ſo are the 
words of the Record) & that under the colour 
of law they might cover their malice from the 
King.,rand the Kingdome, before the triall was 
ro be had, they adviſe the King to demand the 
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opinion of ſome of the Judges, that is, of the 
two Chiefe Juſtices, and Chiefe Baron, the 
Judges of the Common Pleas:, fix in number, 
and of Lockron the Kings Serjeant, Blake of the 
Kings Counſell at Law was commanded to 
draw up theſe queſtions for the Judges opini- 
nions who did it accordingly. 

For the drawing up of theſe queſtions, and 
the Indictment, Blake was condemned and ex- 
ecuted. | | 

The queſtion being drawne into writing, 
the Judges were ſent for to Nortingham Caſtle, 
where, in the Kingspreſencethey were com- 
manded upon their allegiance to deliver their 
Opinions. | 

1 Thefirſt queſtion was whether the Com- 
miſfion was in derogation to the Crown, they 
anſwered that it was. 

2 The ſecond queſtion was whether the 
perſwading and urging the Kings conſent in 
Parliament thereto was Treaſon ? they anſwe- 
red,that it was, though there be ſome other 
queſtions asked, all concerning Parliamentary 
proceedings?, yet theſe were the mayne, and 
thoſe for which they were condemned, as ap- 
peares, by the replication of the Commons to 
the Judges anſwer, and by the words of the 
judgment (viz, )that they knew that this Com- 
miſsion was awarded inParliament,that it was 
for the publike good, that they knew of the 
trayterous intents to deſtroy the Procurors of 
this Commilsion, that they knew the Law, 
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and that it was not Treaſon, and had delivered 
their opinions thereby under colour of Law, 
to cover their treaſonable intent, and therefore 
judgment of treaſon; was. giverr againſt them 
and againſt Lock:on the Kings Serjeant at Law, 
who had ſubſcribed the opinions with the 
Judges. 

Sir Simon Barley , one of the five Knights 
that were executed, was condemned only tor 
conſpiring the death of the Procurors of this 
Commilsion,and although there be other Ar- 
ticles againſt the reſt , yet this alone is adjud- 
ged Treaſon in the ſeverall judgments againſt 
every one of the eighteene. 

1 My Lords, it is obſervable in all theſe 
judgements, that they are adjudged Traytors, 
aſwell againſt the perſon of the King as againſt 
the Common-wealth. | 

2 Secondly, it is there declared upon great 
advice taken, that in Treaſons which concerne 
the King and Kingdome , they are not bound 
to proceed according to the rules ofthe Com- 
mon Law and inferiour Courts, but according 
to the courſe of Parliaments, fo as may be for 
the common go0d. | 

3 Thirdly, Judgement was given in Parlia- 
ment, and execution awarded, and afterwards 
a Bill of Confirmation paſſed, in reſpe& of 
their Lands, to give them from a day paſt, and 
for declaration that this ſhould bee no preſi- 
dent to inferiour Courts to adjudge the ſame 


Caſes Treaſon, ſave onely in Parliament. 
Theſe 
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Theſe Jundge ments were not hudled up in 
haſt , but they were given upon long and ma- 
ture deliberation, theſe judgements were the 
whole worke of that Parliament, and the pro- 
ceedings againſt the five Plotters were begun 
the fourteenth of Novemb.,and the judgements 
were not given till the thirteenth of February 
following,which was a quarter ofa yeer: And 


is declared in the Roll, that they ſpent a long 


time, and took great pains to examine the Eyv1- 
dences, the better thereby to ſatisfie their own 
conſciences and the World. 

I inſiſt the more upon this to take away all 
blemiſh from theſe proceedings. 

Itis true my Lords, theſe judgements were 
afterwards in the Parliament of 21. Ric, 2. re- 
voked and made void. 

But my Lords,that Parliament of 21. Rzc.2, 
of Revocation was held by force, as itis de- 
claredin the Parliament Rols of r. Hen.4. Nov. 
21, ( 22. thatit was held vir armatis, (7 ſa- 
gitarijs immenſis. 

The Knights of Parliament were not ele- 
&ed by the Commons , pro ut meos exzgit, ſed 
per regzam voluntatem: and fo the Lords ſumme- 
neri fecit Rex Dominos ſibi adherentes. 

My Lords, by theſe proceedings it doth ap- 
peare, that this Parl;ament of Revocation was 
no free Parliament,if at all it deſerve the name 
_ of a Parliament, but to put all out of doubt, 

the Parliameut of rt. Heng. No. 48. theſe judg- 
ments of Revocation, are declared to be =m«, 
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iniqua, & omni juri 7 rationi repugnantia, eroni- 
ous, wicked and contrary to all right and rea- 
ſon; and inthe Parliament of 1. Hen.g.in print 
theſe Attainders are confirmed : ſo that theſe 
judgments of Attainder have the authority of 
two Acts of Parliament both of them of force 
at this day. | 

Your Lordſhips will give mee leave to ob- 
ſerve the differences and agreements, between 
the offences of thoſe,and of the preſent Judges, 
and as well in the way and manner of procure- 
ment, as inthe matter of them : for the man- 
ner of procurement , thoſe Judges in Ric.2. 
time werein the Kings preſence], and as it is in 
the Parliament Roll of 1. Hen.4.Nov.18.*they 
were violemer attraRz, violently drawnto deli- 
vertheir opinions, and that mer mortis & cru- 
ciatus corports , for the feare of death and tor- 
tures of their bodies; and at their trials ſeve- 
rally-, they ſay, that inpart, violence had been 
offered to their perſons ; becaulc they had dif- 
fered in the delivery of their opinions. My 
Lords , this was ſuch a miſcarriage in the Jud- 
ges , theſe circumſtances conſidered, as might 
cadere in virum fortem & conflanem , but my 
Lords, feare or cowardize, is no jplea for de- 
livering 'up of Forts and Bulwarks of the 
Kingdome. ; 

But in the preſent buſineſſe, there is none of 
all this, it came from within, there is no out- 
ward force : In thoſe of Ric, 2. it was Am 
nz, once done at Norgingham Caſtle ; if the 
_ B Judges 


Judges had been put to it the ſecond time, per-? 
haps the reſt as well as fome of them had re« 
pented, and would not have done it over again: 
for Belknape, the Chicte Juſtice of the Com- 
mon Pleas, the ſame day declared his ſorrow, 
and ſaid. that now there remayned nothing but 
a.Hotſc,a Hurdle,and a Halter, 8 Fulthorp an6- 
ther ofthem the next daydeclared his grief, for 
what he had done. Bur here after the opinion in 
November 1635, 4 yeere after, viz. 1636, they 
proceed 4 pe fſemo ad pejus peſiimo , tor that was 
with additions, moſt of them declared their 0- 
pinions in their Circuits,and a yeere after con- 
firmed it againe by the Indidtment in the Ex- 
chequer , here it was done yeare after yeare in 
cold bloud : one murderous blow, whereupon 
death follows, is fellony, but to multiply 
wounds upon the dead body, and to comea- 
gain in coole bloud to do it,it ſhews the height 
of malice. In theſe two things they agree : 

1 That which the Judges did in Richard the ſe- 
conds time,they did it againſt their own know- 
ledge, they knew the Commilsior was done 
by Ad of Parliament; ſo here: they knew the 
Petition of Right damn'd the Commiſsions 
of Loanes, a ſtronger Cafe then that, they 
{ubſcribed many of them,knew that the Com- 
miſsjon of Exciſe was damn'd in Parliament, 
they knew the other proceedings in Parlia- 
ments, and ifthey had forgotten them, they 
were afterwards put in minde of them , they 
nceded not to have conſulted with Books and 
OUr- 
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Jouraals of Parliaments , ſaving only with 
their own memories. 

2 They agree inthis, that their opinions 
tended to the ſubverſion of the Laws and Sta» 
tutes of the Kingdome, for in that of Rzc.2. 
the offence was,the endevouring to overthrow 
Parliaments, and Parliamentary proceedings, 
the conſpiracie of the death of the procurers 
was only an aggravation. It was not Treaſon 
to conſpire the death of a Privy Counſellour, 
or to kill a Judge, unletle hee bee upon the 
Bench,and in that caſe it is Treaſon, becauſe of 
the malice, not of the perſon, but to the Law; 
{ſo that there the Treaſon lay in this, northar 
they conſpired barely againſt their perſons : 
but with reference to their proceedings in Par- 
liament,and thereby to overthrow the Acts of 
Parliament , wherein theſe perſons had beene 
principall Actors. But in this againe they diſa- 
oree , for in that caſe there was onely a Con- 
{piracy, no death followed to the Procurers of 
the Commilsion,nor was the Commiſsion 0- 
verthrown,all that was done , was onely this, 
that a Warrant was directed to the Lord 2azor 
of London , for T—— their perſons to 
bring them to triall , which yet was not done. 
But here(after the opinionsdelivered)judgment 
was afterwards given by them in the Exche- 
quer, and execution awarded thereupon; for 
ſo much as concernes our property. 

And likewiſe in the Kings Bench,where the 
judgments after the judgments inthe Exche- 
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quer refuſed to heare any more debate of the 
matter, and ſo for the liberty of our perſons, 
by keeping divers of the Subjects in priſon, 
Term after Term,for not paying Ship-money, 
and other things depending upon thoſe opini- | 
ons, whenthey had been brought before them 
upon their Habeas Corpus, 

4 Inthat of Rze.2. it was for overthrowing | 
but of one Ac of Parliament, which was like- | 
wiſe introdudctive of a new Law, for the Com- | 
miſfion had no riſe from the Common Law, | 
for in truth it was derogatory to the Crown: It | 
It had onely the ſtrength of the Parliament to | 
ſupport it, which was ſufficient , it was for the 
common good. 

But here the endeavour was at once not to 
blow up one, Act of Parliament. bur all ; and 
theſe not introdudtive , but declaratory of the 
Comon Law.as was the Petition of Right,the 
Statutes there mentioned, 8 the Reſolutions. 

| That of Ric.2. was but the blowing up of 

the upper Deck,this of the Common Law,and 
the Statutes too , and the old foundations and 
the ſtructures built upon them all together. 

In that of Rzc.2. it was only to overthrow 
a Temporary Act of Parliament, thatwas to 
continue no longer then one yeere ; but thisto 
make aneternall devaſtation (for rories quoties) 
tothe Worlds end, as his Majeſty or his Suc- 
ceſſors ſhall ſay, that the Kingdome is in dan- 
gcr., may thele opinions bee put in execution, 
and likewiſethey are enrolled in all the Courts: 
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of Wefiminſter Hall in perperuam res memoriam. 

The fin againſt the Holy Ghoſt is therefore 
unpardonable, becauſe it takes from the party 
repentance, the meanes of pardon; to pur us 
therefore into a Caſe of deſperation, ſome of 
them have publikely and upon the Bench de- 
clared, that this prerogative is ſo inherent in 
the Crown, as that it cannot bee taken away 
by Ad of Parliament. 

As they have put an impoſsibility upon 
themſelves, ſo would they put an impoſsibili- 
ty upon his Majeſty, your Lordſhips, and the 
whole Parliament, for ever righting us again. 

My Lords, contraria iuxta ſe pojita magts elu- 
ceſcunt, 1 have preſented your Lordſhips with 
the obliquity of the ill Judges in Ric.2. time, 
give me leave to preſent your Lordſhips with 
one example of 2 contrary nature. And thar 
was in Queen Efzzabeths time , inthe 29 yeere 
of her Majeſties Reign:"She eres a new Office 
inthe Common Pleas , for the making of S«- 
perſedeas on: Exigents that iſſued there , ſhee 
orants it to Richard Cavend;ſh, her ſcrvant,ſends 
to have him admitted, but the Judges delay the 
doing of it for this reaſon, becauſe the Pro- 
thonotaries and Phillizers claymed the ma- 
king of thoſe Writs : The Queen ſends a ſharp 
Letter, and commands them forthwith to a4-- 
mir him, yet the Judges forbeare : the ucene 
ſends a ſharper Letter, commanding them to 
ſhew the Reaſons of rheir contempt and diſo- 
bedienceto the then Lord Keeper, and tne 
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Earle of Lezcefler, no mean men in thoſe days, 
the Judges deliver their Reaſons why they had 
refuſed,and it was becauſe others claymed the 
making of thole Writts, 

The @xeen icnds a fourth peremptory meſ- 
ſage for their admitting him with this Reaſon, 
that if the others were put out, they were rich 
and able men , and that her Courts of Juſtice 
were open Where they might demand their 
Rights. 

This was not to take away the right, but to 
put them to their Action. 

The Judges humbly returned this anſwer, 
that the ©scexe had taken her Oath forthe due 
execution of Juſtice, according to the Law, 
that they did not doubt, but that when her 
Majeſty was inform'd,that it was againſt Law, 
ſhee would doe what befitted her, for their 
parts they had takenan oath to God.,to her and 
the Common-wealth, and if they ſhould do it 
without proceſſe of Law, before them, and 

-only upon her command , put the other out of 
poſſeſsion,though the right remained to them, 
; it were a breach of their Oaths, and therefore 
This rows if the feare of God were not ſufficient, they 
of Anderſon £01d her the puniſhment that was inflicted, up- 
on _ cn on their oe teatiog for breach of their oaths: 
z>bof bis (citing theſe of Thorpe of Rzc.2, time) that they 
Reports. might be ſufficient warning to them:the Queer 
hearing of theſe Reaſons was ſatisfied, and the 

Judtes heard no more of the buſineſle. - 
Theſe Judges-have had-cxamples vf both 
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kinds before them , they mighr have choſen 
the good and xefuled the bad, 


My Lords: 

Beſides theſe Judgements and opinions the 
Commons will in due time bring up theſe 
Judges with their other Judgements, Corpora 
cum cauſis , for your Lordthips will eafily 
conceive that they who have done this have 
done more; the principall of them, I meane 
my Lord Keeper , ſtands accuſed before your 
Lordſhips of high Treaſon: Hee is not heere, 
Juſtice goes pede lento, ſed certo, it will overtake 
him at the laſt. 

The next ſtep that is making after him," are 
the Articles of his impeachment, which 
with your Lordſhips patience are 
now ready to be opened and 
delivered to your 


Eordſhips. 


